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SUPREME COURT DECISION
No. 1686

In the Supreme Court of the State of |
Nevada.

Appealed from 1st. Judicial

Court, Lyon County.

C. F. Fox, Plaintiff & Respondent.

VS,

Mrs, Harriet Benard as exscutrix of
the last will and testament of William
M. Bernard, deceased, Mrs. Harriet
Orth and J. C, Orth, Defendants and
Appellants.

C. E. Mack and Geo. D. Pyne, Attys.

for Respondent. .. iy e
John Lothrops and A. Chartz,

Appelliants.

District

. .

for

Decision

On February 18, 1803, the plaintiff
loaned $400 to William Bernard. now
deceased, anr} to secure the payment
thereof he deedod to plaintiff on that
day the 'l:md;, aescribed in the com-
plaint, and at the same time plaint’ff
executed to him a bond for a deed

whereby he asreed 1o reconvey the
proeperty on or befure Feuruary 1%,
18498, provided that ke was paid on or
before thar date $400, and also $36
annually., On February 8, 1504 plaint-
iff lnaned Bernard tue additional suin
of 2600 and accepiled as securay tor
1000, ang interest a  deed made
15 plaintif#f at the time the §i0 was
borrowed, and h}' release made in
wiiting acknowledzed and recorded,
Beranard then relleved him from all
olligations resulting from  the bend
12da l--.'»n:;:' 18, 1383," and there-
upcn plaintiff ¢xecnted to Bernard a
new lbond, dated February 8, 1804,

conditioned that plaintifi would make

ani deliver a guod and sufticient con-
vevance of the property to Bermard,
provided Plaint*f was paid $1000 on
or before Janvary 1, 120 and also
£09 annually, and further provisioned
that if Bernard paid
and the taxes he would be entitled to
the use and possession of the premis
A receipt and the statement or

mitssion of Bernard a short time be-
fore his death indicate that the only
payments were on interest to the
8th, day of February 1897. He died
the following year and letters test-
amentary were issued to his widow
~Mrs. Harriet Bernard who has since
married C. J. Orth. Pilaintifi's de-
mand arising ount of the above tran-|
pactions was presented against the
estate and by her as executrix was

these

amounts

ad-

rejected ‘'on August 29, 1888,
is testsmony indicating that she had
previously recognized the demand by
endeavoring to borrow money for its
payment. On July 24, 1901 the prop-
erty was get over to her by decree‘
of distribution. From a judgment de—
creeing the deed to plaintift to be
a mortgage and o;‘dering ‘a fore
closeure and sale of the premises to
satisfy the amount, $1731.25 and
76.40 costs, found due to plaintift,
she appeals.

The well settled doctrine that a

| they would not have varied the time

| applies to suits in equity as well as

| have enforced payment by foreclosure

There | debt, the other upon the mortgage;

deed executed merely for the purposel

of zecuring a debt will be construed
as a mortgage s not assailed, but for

appellant it is contended that as suit: e “_m argument 1or appell- | made request for certan other find-

was not brought mntil -Apsh, 1904,[SHtitherfous years (t':"m thy Sual loan: ings. Upon the hearing of this mo-

more than six vears after tne last " Februery 8. 1896 to the ‘thme I8¢ tion and request, ilue ‘court made,

loan and the giving of the last bond PAyment "-1 the 31'””“ un'der the b”ndl among others, toe additional findiug |
on Fehruary §, 1896, and more than OB Jamuary 1, 1""9" ‘f"“ld be de-| relative to the sale of the sand to |
four years after the time, Japuary 1 RHCIOR froma pihe six veals allowed | tiy plaintiff and tne right or license |
]--:..i. fixed tor a convevance there- %:-;r bringing it Ia“d on tadt theory¥ {4 remove the same, in pursuanece of |
: o ; if the mtaurity ol the loan had been | wpheh finding judgment was ordered

under conditioned on 113‘}11:11-nt,.1.h".r more than six years, instead of fOUr | yu his Court to be entered in LEVOL |
aclion i_c.' bharred h;,‘ the s}atutu of plaintif's cause of action would have | 1 AppeHink, t.‘;.nm:m_-l Yot tespoanent |
g i = e R been barred betore it acerued.. though participating in this hearing, !
by exccutng a w.itiow release of the 4y yygement of the Distriet Court may “aot. Have teen called @pon ‘o

first Lond and accepling a new one i« affirmed. | iasceeitit: to 1%e Mtk S5t n‘.:jw-!iun.»‘i
instead, at the time he borrowed TALBOT, J. were Bad thereto. hu‘t, ‘n any event,

thie last amount, $600, Bernard did \yve concur. I no ®hjection was made or exception |
ROt JRlsn any wriling jagrecing. fo Fitzgerand, C. J. taken. In plaintiff's assignments of
PRy ax acknowiedsing & debg, and Noreross, J. crror in his statement on motion for
that therefore the obligation to pay —_—-— { a new trial and appeal the point

on his part was merely verbal ang Carson Cemetary Water Wards I twice made that ‘t was error in the
would be barred in four vears. We 5 Court not to zive plaintilf jndgment
do not o view that transaction. Most  Notice is hereby given thal water |n gecordance with this finding. Coun-
instrument in daily use, such as deeds  has been turned on at the Cemetary| scl for appellant im  their opening |

morigages, notes, orders, drafts ana'
checks are signed by only one of the
parties,but are not for that reasun
Although Ber-
writing |

verbal nor half verbal.
nard executed no note or
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[

|r which would have left the title in
| plaintif as it now ggands. It was
not necessary to have these extra

| deeds and if they had been executed | !" The Supreme Court of the State

of Nevada.
William J. Brandon, Appeliant, vs.
N. H. West, as Administrator of the
Estate of B. C. Clow, Deceased, et

tor bringing su’t and the initiation of
the running of the statute which was
controlled by the last bond and the
date therein fixed and extended for » Fespintents.
payment and reconveyance. Mestra, Mack and Farrington, ffor
Plaintiff is fortsfied with g writing Appeiiant "
' for all that is awarded him by the MsesTe. Shiniey 86y Wimesy for -
judgment and for more if the property Spondenta
| a'worlh movd. From the 2nd Judicial District Court

Tle loan and giving of the security | ' ooo¢ County. '
which vary On Petition for Rehearing

|
the unconditional termsf‘

of the deed, and which are shown-! L |
verbally, are facts favorable to ap- | 'lh.e r(jspun.rieuts‘ petition f:fr a .re-1
peilant which it would have been in- hn?ar:ng in this action, or m.ud:ﬁuatmn |
cumbent upon her 1o prove if plaintift m: thc.:e_ order euu_.-recl therein, on the
bad sued in ejectment for the prup-: |l_: lowing gmumlst‘ That n? appeal
erty and introduced the deed. ’l‘hel “ais_v'-'er taken from the judgment
bl of the action four years | herein; that rhg oniy appeal which
and four months after January 1, 1400 f\'as ml.‘ﬂ,‘ :xas lrf)m Phe. A du_lly- E
the time fixed in the iast boud for - e []]ﬂ..ﬂl.lﬁ-s mm_:on foF new thal. |
4 reconvevance conditioned on pay- SAL the Jwisdicrion:eE: tils iconrt iia

1 o

;.....na

Himbted w affirming or reversing thit

ment, was ot too late. 4 tt h d
5 e 2 ) . order; and that the order entered di- |
It %5 also urged that suit was not retiihe: Sudement § &' nGE i <
o «et = S e] G pla 1t i3 100
bezun within -the time reguired hy “er' tod o had : ll
“h iied rarrauted even had an appeal been
the provisions of the Probate Act i : y -
after the rejection of th lai b taken frem the judgment. |
Ley B zjectl 0 1 ¥
t! ; r-: L{\-l e J.fl' Ci& = ; It is cuwiended that the record on
bie executrix. hethe 8 s so | : -
_ = appeal does not contain the judement
imarierial for aithough she -as exe- roll wnd. Conseguently. Lhat th s
X _ R Il @, seientiy, phat aere ¢
cHrtrix is aamed as a parnty defendant, be no appeal ‘I':-m the 3 .- 161 ’
- Mg No appeat I e judzment
the allegutivns of the compiaint and I ; S " l
} 10010e slates tnat e N 1
the decree may be gonsidered o ‘1 : R “" I
: i= from the judzment, as well as
runnsng againsg the properiy only. : .
" the order denyvine tne motion for a
No judgment for any deficiency alter X LT ) |
_ i w rial Lo underiaking on ap-
sale or otherwise against the estate - i v ‘Il SN e
2 peitl 1= COndgitione Ve T Dayvmment
is demande i by 5 :
‘,h 1 : y u Ul' i llat;uutullh‘" oL vosts on appeal from the judzment
wihich Is directed UI].I._\ d S (-] — : <
i i = The troseript s entitled: “Statement
premises and plaintifi’s riglits to this en Motion for New Trial L ABnas
N . N MOLLOT Or NeY 12l and Appeal.
axtor + 14 wrtalled nor e’
extent .‘t”u a ”nuL be curtailed ) Copies of all the papers reqgmred un-
affected by failure to present a claim def COEH . See. 2300 to he
A9 ahNiEy LaWws eC. oo 8 JE
to the executr=x, nor by her rejection embadied in the Jn _"‘ nt roll, with
LR ELERRE LSl Ll uwsnmen COls 1t
- ¢ v .
;.r. p el Lh::”thh tinl::, :::3 the exception of the summons, are
Lis: i sue withi e B
RASUNL 10 S0 ] X econtained in the transeript. There
scribed for commencing actions on _ :
L ; wias no moton made to dismiss the
rejecied claims against estates of de- T :

_ . as i pnecessary when 2Preal from the judgment because of
ceased persuns, as 1ahm.-c.12am;1_'ie? it any alleged defect therel Hor ‘Was
ir is desiret ch the assets
"-t 5 BeEmeRins e the sufficiency or regularity of the

1@ gstate. ; .
the '“‘ = Mol e - i appeal questioned upon the pregen-

In Cookes V. Culberston, 9 Nev. 200, ..., of the cause. “The case was
?’5 here, a dee-d‘ was given as secur.&; briefed, argued and presented as
Imr “’ {oan whick ua‘a not e\ideur:-e though the appeal was entirely reg- |
in writing. It was said in the oplnion ;. .o (uficiency, therefore, can-

“The remedy upon the debt » barred
the statute, but the debt was not
thercby extinguished; and as the
statute of limitations of this State

not now be questioned upon petition |
for rehear'ng,

It is urged that this Court, in any
event, ought not to have directed
that judgment be entered in favor of
fhe appellant, upon reversal of the
judgment, but that ali that was prop-
er to be done under such circum-
stances, was the granting of a new
trial, the rule being, *‘that where there

| is an issue upon materia] facts, which
by losing one he does not necessarily ... nosgibly be decided @m more

lose the other.” Since the rendition | .., ,ne way on another triai, there I
of the decision the time for commenc: | ., 10 pa a new trial ordered on a |

ing actions on written lnnrumeuul reversal of the judgment.” i
has been extended from four 10 SiX ,  y0) the trial of this cause the
years and under well recognized | ..., qontg offered no evidence, they
principles plainty® was allowed that .., iiing the case upon the tes'i-
length of time after the date fixed mony offered by the plaintiff. The
for payment of the $1000 and for the court ordered judgment in favor of
termination of the bond or a re‘mﬂ‘i Defendants. F ndings prepared by de-
veyance, which was January 1, 1900. | fengant's counsel, which negatived the
As said in Borden V. Clow, 21 Nev.| gllegations of plaintiff’s complaint that
278, "It is a rule s regard to the  there was a sale of the land described
statute of limitations that the statute | (herein, were approved by the court.
begins to run when the debt Is due, Counsel for the plaintiff moved to

and an action can be instituted upom | sirike out the findings so allowed and

by

- —— —

actions at law, the creditors could

of the mortgage within four years
atter the cause or action accrued
He had two remedies, one upon the

and that no person in arrears will be
allowed the use of water until the
amounts now due are paid.

Patrons are further notified that it
is the intent'on of the Trustees to
give a slx months service this geason,

Lrief take the pos’tion that they were
entitled to judgment at least to the
extent of the sand and the exclusive

by the trial court. They close their

{ the plaintiff upon tue findings,
| a

| issues or

;| that

y the

i which rthe
! Court

Coeonsidered

¢ 82

[ 1
|

license to remove the same as found |

cordjngly.
It will be seen, therefore, that
whether judgment by this Court

should be ordered entered in favor of
the pia’ntifi upon the findings 'as they
stood was squarely before the Court.
There was no intimation in respond-
ents’ brief that in the event this
Court should conclude that the find-
ing as to the sale of the sand was
supported by the evidence and that
the trial court should have given

e (=
| judgment 1o that extent ‘n tavor ot e ()
the plaintiff, that this Court ought Notice
not to. make an order directing sueh |

I‘I a judgment to be entered instead of! A rumor having gone ahout that 1|

remanding the case for a new trial
There was no suggestion that, in the
event this Court agreed w'th the con-
tention of appellant that judgment
sliould have been entered in favor ol
that
new trial should ordered so
that the defendants might have an
oppuriunity to offer evidence upon the
that they nad any ev.dence
might be so oftered.

Counsel lor respondents in the

be

re

= . . |
sentation of this ¢ase upon the hear-

ing om
ith:a
¢vidence the
10 relief
counnsel for

appeal took the sole position

tunder the pleadings, findings and
appellant entitied
Al
was asking
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no whatever, thong
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i 3 1 1 ¥ a3 : ek
Jiaegment be ordeted ente

ved in
th
ol the

iavo:

aof plaintff in accordance wi the

finding relative 1o

sandd, this sinding iz no

attacked in responden s’ briel:
1t

e=tablish a =ate

in fact

it iz not denied that the evidenece was

sufficient to

of satdd
and a lie

MES 1O renu the same, al-

i
ihough
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ii.'-" | &

was and i1z claimed
the
saml might
Hietinite,

Under i

Hmis
b

a=s o ~

lakeh were
100

is state of lacrs, we think

Il

T contentd
. th

On Dow made for the first

time the eourse
1
too late. is
ground o postion not taken
in the arzument submitting the case,
or gquestion waived by silence

al pursued by this

was 1not also,

that

a pr one,

It

oper

cotnes the rule

o new
. can be
on petition for rehearing.
Powell vs N. C. O. Ry. Co., 3 Nev,
Pac.
421.
was

aT

»

Beck vs Thompson,
Nev,
It contended by for
respondent upon the presentation of
this case and is agan urged in the
petition for rehearing that there was
no satisfactory proof of the boundries
of the land refered to in the complaint
and within which the sand has been
held to have been sold to the plaintff
This peint was conaidered although
not referred to in the original opinion.
| There was testimony to the effect
that two of the sides, the South and
the East, were laid out in the presence
of B. G. Clow and tne plantiff and
at Clow’s direction. Counsel in their
petition now only contend “that the
record on appeal, fairly considered,
fails to show that the Western bound-
ary of the land claimed by appellant
was ever indicated or marked by B. G.
Clow.” As the land in question
triangular in shape, the establish-
ment of two of the sides would neces-
sarily establish the third.
The petition for rehearing is denied.
TALBOT, J.

counsal

Is

CONCUr:
Noreross, - J.

I dessent:
Fitzgerald, C. 1.

> — ——

People You Like to Meet.

Are found on the !"I‘tlllﬂ.l trains of
ihe Sante Fe Route, First-class travel
js attracted to first class roads. The
Sante Fe Route is a first-class road.

It ic one of the three larvgest rail-

way syvstems in the worid. Present
| mileage, 7.794 miles.
it extends from Lake Michigan to

! the Pacific Ocean and Gull of Mexieo,|
Chicago, |

reaching with its own raiis
Kansas City, Denver, Fort
| Galveston, El Paso, Loa Ang.
San Frarneisco.

Worth

It runs the finest and fastest trans-|

| continental Lram, the California Limit

ed.

Fred Harvey, is the best 1n the world

throughout with heavy steel rails.

h |

les and |

Its meal service, managed hy DMr,

Its track is roeck ballasted and laid

'Dissolution of Partnership

The copartnership heretofore ex: -t-
ing under the style and name of r»-
ersen and Springmeyer, in the Uity
of Carson, County of Ormsby, nas
been dissole dby mutual consent. M-
Petersen haing purchased the entire |
interest of C. H. Springmeyer. M~
Petersen will pay all outstanding
claims against said firm and will ¢3:-
leet all claims due the firm.

| fic.

——— —

SPECIAL EXCURSION FROM SAN
FRANCISCO TO CITY OF MEXICq
AND RETURN. DECEMBER 16th,
1905.

A select party is being organized Ly
the Southern Pacific to leave San
Francisco for Mexico City, Decembar
16th, 1905, Train will contain fina
vestibule sleepers and dining car, all
the way on going trip. Time limit
will be sixty days, enabling: excursion.
Ists to make side trips from City Jt
Mexico to points of interest. On re
turn trip, stopovers will be allowed at
points on the main lines of Mexican
Centrai, Santa Fe or Southern Paci
An excursion manager will be i

had advanced the price of drugs since | charge and make all arrangements.

' the recent earthquake and fire in San
Francisco, 1 wish to state here that!
ithe report is without foundation and
| absolutely false in every particular.
F. J. Stefnmetz.
Iy S

(e o o olb

| RodgerCrow

Blacls mlthmg and
Aark,

Wagon

Hoise Shoeing a Specialty.

icod Weork zrnd Reasonable

Prices.

Shop opposity the V. & T R.
R. Dbreigh * Depol

Sy - B E e T EVE TV

& P2PPPIFPIIPP
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ANNUAL STATEMENT

Of The Cocntinental Casualty Company

Of Hammond Indiana.

General office, Chicago, [ills.
Capital (paid up) ...... & 2 000 0h
ASSEIB | v evvacecevinamiis 1,708,611 28
Liabilities, exclusive of ecapi-

tal and net surplus 1,157,641 70
Income

Premiums ..icovenssess 2,129,749 €s

Orther sources ........ A 3476 @3

Total income, 1905 ..... 2,160,226 &b

Expenditures

Losses ....ecue.. o 983 0804 N_
Dividends .............. 16.500 00
Other expenditures 1,113,131 64 |

Tota] expenditures, 1903
! Business 1905
Risks written ..
| Premiums .............
Losses incurred ...

Nevada Business

2,123,536 45

none
2623875 o2

seenw

i Risks written ..... otanibra e none
| Premiums received ..... 20,025 §6 |
Losses paid ..... alnalayeta i 2544 ob
Losses incurred ........ 2.634 63
A. A SMITH, secretary.

e

The complete story of the Great
San Francisco Earthquake, written by
eve witnesses, complete set of actual
photographs, big book, hest terms, big
money, agent are taking from 15 to
40 orders a day. Credit given, freight
paid. Complete outfit free, six cents
for postage. Now ready. Free book

ior yourself. The Columbia House,
Chicago.

brand Caye
of Arizoma

President Roosevelt says:
““It is the one great sight
‘ every American should see.”

A new $100,000
Harvey hotel —

“El Tovar”—
is building there

l
';

| Let me send you a pamphlet
about this *‘ Titan of Chasms'’

and the new hotel

| formation Bureau,
| San Francisco Cal.

{

| price of

'Winters,

1,009,644 S1 |

agreelng to pay any money, he signed
a deed absolute In terms conveying
the property to plaintiff, and by this
suit and the decree no more is sought
than he under his signature obligated
mimself to yleld. In equity the ex-
ten< a1 of the time for a reconvey-
an~ bpy plaint®, given by the sur-
reniie * of the first bond and the ex-
ecution of a new one pugat to be
consldered as effective as if plaint-
iff had conveyed the property to Ber-
nard and taken mew deed from Bim,

instead of five months as Teretofore,
to do this prompt payment by water
users will be neceessary.
Apri] 24, 1506 GEO. W. KEITH
Secretary and Collector.
e

Lost

A pa'r of eye glasses with gold
chain attached, in case., The finder
wﬂlhomardodb:luﬂuthnm
at this ofios. w0

brief with the following paragraph:
“Wherefore plaintif and appellant
prays that, ‘inasmuch as all the evi-
dence is before the court the judg-
ment be modified by directing the de-
fendants to execute a deed of said
property to plaintiff; and should the
court find that plaintiff is not ent!-
tled to the relief prayed for in the
complaint, but Is entitled to the
lesser relief 'of a @ieed 10 the sand and
exclusive rights to remove the same,

| that the judgment be modified ac-l

On such a road as this lang distance
records are frequently shattered, the
latest being that of the “Scotty Spec-
ial” Los Angeles to Chicago. 2,265
miles in less than 45 hours.

Every comfort and luxury desired
by modern travelers.

May we gell you a ticket over the
{ Santa Fe:

' G. F. WARREN, A. T. & 8. F. RY.
Sait Lake City, Utah.
Or—F. W. PRINCE, San Francisco.

Round trip rate from San Francisca

| 880.00.

Pullman berth rate to City of Mex-

| fco, §12.00.

For further information address 'me
tl3 Market streat,

—ave —
Liberal Offer.

I beg to advise myv patronsz that the
disc records (either Vietor
or Columbial, to take effect imme-

diately, will be as follows untl tum
thu:‘ notice:

Ten inch disks formerly 70 c-arg
| will be sold for 60 cents.

Seven inch records formerly 5ie,
now 2ic. Take advantaze of this ofs
fer. C. W. FRIEND.

—
Notice to Hurtetrs,
Notice 1= hereby glven that aaov

person found hunting without a permig
premises owned by Theodo'a
be prosecuted. A Han
ited mumber of permits v'ill be sold
at $5 for the season or 50 cents for

one day.

on the

will

— A S—

OFFICE COUNTY AUDITOR

To the Honorable, the Board of Cowl
|ty Commissioners, Gentlemen:
In compliance with the law,
herewith =ubiuit niy quarterly re
port showing receipts and dishurses
mernts of Ormsby County, during
the quarter ending Dec, su, 1903,

Quarterly Report.

Ormsby County, Nevada.
BaIauce in County Treasury at

nd of last quarter ......39108
| Coumv license ...5899
| Gaming license ............1037
Liquor license 2 00
Fees of Co. officers ........527 05
Fines in Justice Court .....125 00
Rent of Co. biulidiag ......302 59
2nd. Inst taxes ... 103 433
Slot machine license ......282 00
S. A. apportionment school
money SRR 7 b 1 |
Deliqguent taxes ....s.s.....1381
Cigarette license ....... 30
Douglas Co., road work ....1% 09
Keep W. BOWen ccvcessansas..45 00

Ul =]

sEs e

(SIS I |
-

sassnsun

43
49

Y

42213 59%
Recapitulation
66. Balance cash on
... 831277
SRS [

April 1st,
bhand
State fund
General fund .......
Salary fund .c.ccccecescess 138
Co. school fund ...ccovvvee...47
Co. school fund Dist, 1 ....10158
Co. school fund Dist. 2 ......189
Co. shool fund Dist. 3 .......277
Co. school fund Dist. 4 ......212
State school fund Dist. 1 ...3859
State schoo]l fund Dist. 2 ...218
State school fund Dist. 3 ....433
Agl, Assn fund A, ... .iiinans (55
Agl. Assn. fund B. cveeniennns 92
Agl. Assn. fund Spel. ..... 182
Co. school fund Dist.1 Spel (V2W0
Co. school Tund Dist. 1 library

17%
T34
28%
64
69
4815
14
613§
i
85
18

1134
169

ot
20

ssssmnsanw

................ 10
school fund Dist. 3 library
3 90

‘0. school fund Dist. 4 library

; N& NETY
wurtlin’t v

Dishurszments
ral  fund

Gen

| Salary ANl ocasssirnnn
County school
 Co. school Tund DIsn 1 icvess 328
Co. school fund
| Co school fand D

eressa122 00

school fund 4

| Co.
I‘-smtn srhool fund Dist X ....2R011

fid
| State school fund Dist 2 (,....7 710 00
| State schaol fund Dist 8 ..... 120 00
| State sehool fund Dist 4 ......110 00

Co. school fund sssemsussae s 0

Co. erhm)! fund Spel building

..6377 50
169%6 42

L

Recapitulation
Cash in Treasury January 1, 1906
YRS NSRRI . 1 TR

Recelpts from January 1st to

March 31st 1906 ........9108 S1%
Disbursements from Januar~ 1st

to March 31st 1906.......26936 42
Balance cssh in Co. Treasury

April 1st 19506 ..........3120{ 1%

H. DIETERICH

| WEOADWIL..  Cowtr Auaner




